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Before Blair, Chair; Carlyle and Garcia, Menbers.
DECI SI. ON AND _ORDER

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the United Teachers -
Los Angeles (UTLA) to an administrative |law judge's (ALJ) deni al
of an anendnent to a conplaint and the subsequent disnissal of
the conplaint (attached). UTLA argued that the reduction by the
Los Angeles Unified School District (District) of the 1992-93
bilingual teacher differentials was contained within its initia
unfair practice charge and therefore was a timely amendnent. The
ALJ determ ned that the subject of the anendnent was not included
in any of the various unfair practice charges filed by UTLA nor
was any evi dence introduced during UTLA's case in chief. The

amendnent was then found to be untinely, as it was based upon an

unfair practice occurring nore than six nonths prior to the



filing of the charge in accordance with section 3541.5(a)(1) of
t he Educational Enployment Relations Act (EERA).?!

The Board has reviewed the ALJ's disnissal of UTLA's
proposed anendment and di sm ssal of the conplaint, UTLA s appeal
and the District's response thereto and the entire record in this
case. The Board finds the ALJ's denial of the amendnent and
di sm ssal of the conplaint to be free of prejudicial error and
therefore adopts it as the decision of the Board itself.

The unfair practice charge in Case No. LA-CE-3227 is hereby
DI SM SSED W THOUT LEAVE TO ANEND.

Chair Blair joined in this Decision.

Menber Garcia's dissent begins on page 3.

'EERA is codified at Governnent Code section 3540 et seq.
Section 3541.5 states, in pertinent part:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not do either of the follow ng:

(1) Issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nonths prior to the
filing of the charge.



Garcia, Menber, dissenting: | would reverse the Public
Enpl oynent Rel ati ons Board (PERB or Board) denial of the proposed
anmendnment (dismssal) and remand the case back to the ALJ for
i ssuance of a conplaint regarding the bilingual differentials.
My reasons for this follow
DI [ ON
Effect of Settlenent Language
The dism ssal devotes nuch attention to a "relation back"
doctrine to determ ne whether United Teachers - Los Angles (UTLA)
timely filed its charge and places insufficient enphasis on the
parties' settlement.! On May 25, 1993, the parties executed a
settlenent document containing this key |anguage:
Both parties shall w thdraw dismss all 1992-
93 negotiations-related litigation, or
cl ai ms, whether asserted or unasserted,
including . . . _PERB charges. except for
UTLA' s PERB conplaint regarding coordi nation
of benefits under the health plan and the

di spute over bilingual salary_differential
reduction. [Agreenent, Art. IIl, sec. 1.0.]

The Los Angeles Unified School District (District) argues
that the effect of ‘the |anguage is to expressly acknow edge that
the bilingual differential was not part of the pendi ng PERB
action. UTLA, on the other hand, argues that all the words after
"PERB conpl aint regarding” refer to the conplaint, which includes

two unresol ved i ssues: (1) coordination of benefits under the

At page 5 of the dismissal, the ALJ concisely nentions that
"The settlenent negotiations ultimately were successful and an
agreenent was reached between the parties.”
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health plan; and (2) the dispute over bilingual salary
differential reduction.

Under contracf interpretation principles, a contract nmay be
expl ai ned by reference to the circunstances under which it was
made. (Wtkin, Summary of Calif. Law, Contracts (9th ed. 1987)
sec. 688, p. 621.) Gven the evidence inthe file, | find that
the intent of the underlined | anguage conforns to the
i hterpretation advanced by UTLA. |If the parties had intended to
separate the topic of dispute over bifingual salary differenti al
reduction, they could haVe done so by recasting the | anguage to
nore clearly delineate the two categories, for exanple by placing
a coma before the second clause (after the word "plan"). As
witten, the "PERB conplaint” includes both issues and the
parties agreed to reserve UTLA s right to have PERB adj udicate
the health and differentials issues. To escape PERB
jurisdiction, the District contradicts the inclusive |anguage it
agreed to and makes the strained argunent that the sentence
i ncorporates two Subjects (a PERB conplaint dealing with health
benefits, and a bilingual salary differential reduction) rather
t han one (the PERB conmplaint). It is unlikely that, after
protracted negotiations, the parties would not have a comon
understandi ng of the settlenent |anguage referring to the PERB

conpl ai nt .



Ba h nts in the Fil he Fir nded. Charge My

n
be Read as Including the Concept of Differentials in the Term
"Salary”

There is evidence to support a conclusion that both parties
intended that the term "salary"” included differentials, an
interpretation that dated fromthe early stages of their
negoti ations. For exanple, in a nmenm to the Board of Education
dated May 18, 1992 regardi ng budget proposals, the District used

the follow ng | anguage:

. the District proposes careful

di scussion and review of the follow ng
matters for possible adjustnent, reduction or
curtail ment:

b. Al salary. schedules and rates., including

differentials.
(UTLA Exh. 3, p. 2; enphasis added.)

A fewnonths later, in its Final 1992-93 Economc Ofer,
i mpl enented Cctober 2, 1992, the District described its offer as

covering:

. .. all salary schedules and rates.
neludi I hich.

: : _ Y —such-as
differentials. . professional expert rates,
substitute rates, tenporary personnel rates,
et c.

(UTLA Exh. 16; enphasis added.)

UTLA filed its first anmended charge within weeks of the
District's inplementing the final offer just quoted. Presumably
that offer was still fresh in the m nds of both parties, a factor
which lends credibility to the conclusion that UTLA was using the
term "salary"” as the District had defined it in its recent offer.

Based on those docunents, | find that UTLA pled the issue of
differentials specifically enough in its first anended charge to
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put the District on notice 6f the topic. Furthernore, PERB
precedent'has not required technical precision in pleading
requi renents and encourages concise statenents in pleading.?

As phrased, the first amended charge put the District on
notice that the general topic of wages was at issue.® Thus, the
concept of differentials was included in the charge when witten
and the Board should not be sidetracked into considering whether

a later amendnment "relates back" and would be tinmely.

’See Moreng Valley Unified School Dist, v. Public Enploynent
Rel ations Bd. (1983) 142 Cal.App.3d 191, 202-203, citing National
Labor Rel ations Board precedent:

Actions before the [NLRB] are not subject to
the technical pleading requirenments that
govern private lawsuits. [Ctation.] The
charge need not be technically precise as
long as it generally inforns the party
charged of the nature of the alleged
violations. [Gtations.]

Simlarly, PERB Regulation 32615(a)(5) only requires that the
charge contain "[a] clear and concise statenment of the facts and
conduct alleged to constitute an unfair practice.” (PERB

regul ations are codified at Cal. Code of Regs., tit. 8, sec.
31001 et seq.) UTLA s charge clearly and concisely referenced
the District's unilateral inplenentation of its offer as the
conduct giving rise to the alleged unfair practice.

W al so note that in Mreno Valley Educators Assocjation v.
Moreno Val ley_Unified School District (1982) PERB Deci sion
No. 206, extra duty stipends for teachers who did sports
supervi sion, special education, journalism yearbook, drama,
readi ng, vocal nusic and band were considered as part of the
concept of wages. The differentials at issue in the present case
are simlar to the concept of extra duty stipends in Mreno
Vall ey, a teacher earns extra noney for perform ng an additiona
function. Admttedly, the issue in Mireno Valley was different
(whether certain topics were within the scope of bargaining or
not), but the analogy is relevant because in both cases, we nust
identify what parties intended a particular term (wages) to
enconpass.




STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

UNI TED TEACHERS- - LOS ANGELES,

Unfair Practice
Case No. LA-CE-3227

Charging Party,
V.

LGS ANGELES UNI FI ED SCHOCL
DI STRI CT,

Respondent .

)
)
)
)
)
)
)
|
)

NOTI CE OF DENI AL OF PROPOSED AMENDMENT
AND DI SM SSAL OF COWVPLAI NT

NOTICE is given that the proposed anendnent to conplaint and
request of Charging Party for further proceedings in the above
case are hereby denied. Notice also is given that the renaining
portions of the charge and conplaint are hereby DI SM SSED. The
proposed anendnent is denied because it would add new natter
regarding events that occurred outside the statutory period for
tinmeliness. The charge and conpl aint are di sm ssed because
W t hout the amendnent, there is no remaining issue in dispute,
all other matters having been withdrawn by the Charging Party.

- This case grows out of protracted negotiations during 1992
and 1993 between the United Teachers--Los Angeles (Union or UTLA)
and the Los Angeles Unified School District (District). The
Union filed the original charge against the District on
August 19, 1992. The charge accused the District of engaging in
surface bargaining, of refusing to respond to the Union's request
for information relevant and necessary to bargai ning and of

unilaterally inplenenting changes in the health plan.



On Cctober 28, 1992, the Union filed a first anended charge
whi ch supplenented and clarified the original charge and added
new-al | egations including the follow ng contention:

On or about October 2, 1992, prior to
reaching a bona fide inpasse In negotiations
and w t hout exhausting all reasonable efforts
to achi eve a negoti ated agreenent, the
District unilaterally inplenented salary and
benefit reductions, including (a) a salary
cut of 12 percent fromthe salaries in effect
on July 1, 1992, (b) increases in co-paynents
and deducti bles in nedical plans, and

(c) conplete elimnation of a Blue Shield

indemi ty nedi cal plan that has been
avai l abl e to enpl oyees.

The first anended charge al so accused the District of elimnating
the "coordination of benefits" provisions of the health plan
w thout first negotiating this iséue with the Union.

The Union filed a.second anended charge on October 30, 1992,
whi ch added an additional allegation regarding the District's
failure to'reply to the Union's request for bargaining
i nformation.

On Novenber 2, 1992, the general counsel of the Public
Enpl oynent Rel ati ons Board (PERB or Board) issued a conplaint
against the District. The conplaint alleged that the District
had viol ated section 3543.5(a), (b) and (c) of the Educationa

Enpl oynent Rel ations Act.! In summary, the 23-paragraph

Unl ess otherwi se indicated, all statutory references are to
the Governnent Code. The EERA is found at CGovernnent Code
section 3540 et seq. In relevant part, section 3543.5 provides
as foll ows:

It shall be unlawful for a public schoo
enpl oyer to do any of the foll ow ng:



conplaint alleged that the District:

1) "'Had failed and refused to respond to six specific itens
of information requested by the Union as relevant and necessary
for bargaining; |

2) On or about October 2, 1992, had cut salaries by 12
percent, increased co-paynments and deductibles in medical plans,
and elimnated a Blue Shield indemity nmedical plan;

3) On or about October 15, 1992, had elimnated the
"coordination of benefits" provision fromthe District health
pl an.

On Decenmber 15, 1992, the Union filed a third anended charge
which alleged new information in support of its earlier
contention that the District had engaged in surface bargaining.
Thi s amended charge also alleged that the District had entered
into "ne too" and so called "equitable treatnent clauses" wth
six other bargaining units which had the effect of restricting

the District's ability to reach agreenents with the Union.

(a) . Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reenployment.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.
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On Decenber 22, 1992, the general counsel of the PERB issued
.a first anmended conplaint. To the prior conplaint, this

anendnent added an all egation that the District had entered "ne
too" agreenents wth exclusive representatives in six other

bargai ning:-units. These agreenents, the conplaint alleged, had
hi ndered negoti ati ons between the Union and the District.

Meanwhi | e, the District filed a countering unfair practice
charge against the Union alleging failure to negotiate in good
faith and surface bargaining.? On Decenber 18, 1992, the general
counsel issued a conplaint against the Union alleging a violation
of section 3543.6(c).?3

The countering conplaints were consolidated for a hearing,

whi ch conmenced on January 19, 1993, in Los Angeles.* There

°This was unfair practice charge LA-CO 604.
SEERA section 3543.6 in relevant part provides as follows:

It shall be unlawful for an enpl oyee
organi zation to:

(c) Refuse or fail to neet and negotiate in
good faith with a public school enployer of
any of the enployees of which it is the

excl usive -representati ve.

“On the first day of hearing, the cohplaint agai nst the

District was anended to add an allegation that the District's
actions also violated section 3543.5(e). That section provides:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

-

(e) Refuseto participate in good faith in
the inpasse procedure set forth in Article 9

4



foll omed ni ne non-consecutive days of hearing. The Union called
two witnesses who testified over the two and a half days during
whi ch the Union presented its case in chief.®> The hearing was
recessed in March while the parties pursued further settlenent
negotiations. By the tine the hearing was suspended, the Union
had i ntroduced 40 exhibits. The settlenment negotiations
ultimtely were successful and an agreenent was reached between
the parties.

On August 30, 1993, the Union filed with the PERB a docunent
entitled "Request for Dismssal of Portions of Conplaint and
Unfair Practice Charges; Request for Further Proceedings." That
docunent in its entirety reads as foll ows:

Charging Party, United Teachers--Los
Angel es hereby requests dism ssal of the
Conpl ai nt, as anended, and underlying unfair
practices in this proceedi ng, except as set
forth bel ow .

Par agraph 14 of the Anended

Conplaint in this matter provides in

part, as foll ows:
On or about Cctober 2, 1992,

Respondent changed policy by

deciding to do the follow ng:

a. Cut salaries by twelve
percent ;

Charging Party wishes to proceed solely
with this portion of the Anended Conpl ai nt
insofar as it relates to the District's
unil ateral inplenentation of a 12 percent
reduction in the salary differential paid to

(commencing with Section 3548).

3The Union rested its case on January 21, 1993. (Reporter's
Transcript, Vol. 111, p. 99.)



UTLA represented enployees in the District's
bi I i ngual education program

Charging Party respectfully requests

that this portion of the Conplaint be set for

further proceedings at the Board's earliest

conveni ence.

On August 30, the undersigned sent to the parties a proposed

anendnent to the conplaint to reflect the Union's parti al
w t hdrawal and revised allegation. However, the District on
Septenber 1, filed objections to the Union's proposed
amendnent. The District challenged the Union's assertion that
the reduction in the differential paid to bilingual teachers was
ever a part of the unfair practice case. "At no tinme," the
District asserted, "was this issue the subject of an unfair
practice charge filed by UTLA, investigated by the Board, or part
of any Conplaint filed by the Board." Rather, the D strict
asserted, the Union was sinply attenpting to file a néM/unfair

practice charge. Separately, the District withdrewits unfair

practice charge against the Union and asked that it be dism ssed.

On Septenber 15, the District filed an objection to the
proposed second anended conplaint. The District restated its
contention that the reduction of the differential paid to
bi | i ngual teachers was never a part of any earlier charge filed
by the Union. The District asserted, further, that the
all egations stated by the Union were tinme-barred since they were
not raised in the earlier charge, conplaint or at any tinme during

the nine days of hearing. The District wote:

In fact, despite having anple opportunity to
raise this issue both prior to and at the
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hearing . . . , UTLA presented no evi dence,
testamentary or docunentary, concerning
reductions by the District in the bilingual
pay differential to teachers for 1992-93.
Clearly, UTLA never considered this issue
part of its charge. Simlarly, the Board
never considered this issue part of its
Conmpl ai nts. The Board never inquired into
the District's negotiations with respect to
bilingual teaching differentials or

i nvestigated UTLA s instant allegation.
Further, neither of the Board's conplaints in
this action ever nentioned the negotiations
regarding bilingual teaching differentials.

Under section 3541.5(a)(1), the PERB is precluded from
I SSui ng "a conplaint in respect of any charge based upbn an
al l eged unfair practice occurring nore than six nonths prior to
the filing of the charge." However, an exception "may be made
where an anended charge is found to 'relate back' to the original

charge.” (See Tenple Cty Unified School District (1989) PERB

Order No. Ad-190 and cases cited therein.)

The rel ation back exception allows the charging party to
anend a charge, after the period of |imtations, to add a new |
| egal theory to,, challenge the events already all eged. (&Gonzal es
Union Hi gh School District (1984) PERB Decision No. 410.) But

this exception will not allow an anmendnment that relies on factua

al |l egations not set out in the original charge. (Bur bank Unified

School District (1986) PERB Decision No. 589.)

The Union's request to proceed with the hearing on a
12-percent cut in sa[ary differential for bilingual teachers is
in substance, although not in form an amendnent. There is no
mention in any of the Union's earlier charges of a cut in the
differential paid to unit nenbers in the bilingual education
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program Nor is there a nention of a reduction in the
differential .in the original or first amended conplaint. The
anmendnent is thus tinely only if the reduction in salary
differentials can be considered to haVe been included within the
all egation of ‘a 12 percent salary reduction.

Wiile a salary and a differential are both forns of
conpensation, the term"differential" is not ordinarily included
within the term "salary.”" A differential is a form of
conpensation earned in addition to and apart fron1aﬁ enpl oyee's
salary. Differentials typically are provided to enpl oyees who
perform sonme extra duty or have sone special skill in addition to
what is required for the base salary. Differentials typically
are negotiated separately fromthe base salary and do not
necessarily have a fixed relationship with the base sal ary.
| ndeed, the bilingual differential at issue here is not eVen
contained in the salary section of the 1988-91 agreenent between
the parties.® Thus, the Union's allegation that sal aries were
reduced by 12 percent does not" include within it an allegation
that differentials were reduced by 12 percent.

The Union, in a response to the District's position here,
argués that the District!s final 1992-93 offer by its own terns

included cuts in the salary differential.’ It was this offer

®The bilingual education differentials are described in
Article XI-B, section 3.0, of the agreenent between the parties.
The salary provisions are set out in section Xl V. (See District
Exhibit no. 33.)

"Uni on Exhibit no. 17.



( ¢

that was unilaterally inplehEnted by the District on Cctober 2,
1992. The Union contends that in its unfair practice charges it
chal | enged the unilateral inplenentation of the salary reduction,
inall its parts, including the cut in the bilingual
differential. There is no basis, the Union contends, for an
assertion that the reduction of the salary differentials was a
separate transaction or occurrence which was treated separately.
The Uni on contends that had it prevailed on the origina
conpl ai nt any renedy necessarily would have included restoration
of the reduction in salary differentials.

While it is clear that the District did reduce salary
differentials in its Cctober 2, 1992, resolution, this reduction
is nowhere nmentioned in any of the various unfair practice
charges filed by the Union. Nor did the Union present any
evi dence about the reduction of differentials in its case in
chief during the nine days of hearing that already have been
conpleted. If, as the Union maintains, reduction of the
bilingual differentials was necessarily included within its
"~ charges one woul d expect that the Union would have introduced
evi dence about the issue during the portion of the hearing
al ready conpl et ed.

Yet, in its response here, the Union asserted that the PERB
shoul d,

. . . reopen the proceedi ngs and commence a
full-blown, essentially separate, hearing on
the narrow issue set forth in the proposed

anended conplaint, with the UTLA putting on
its case-in-chief at the outset.



The very fact that the Union would request that it be allowed to
reopen its case in chief and present evidence about the bilingual
differentials ambunts to a concession that the issue is new If
the question had been part of the original charge and conplaint,
the Uni on already woul d have presented all necessary evidence on
t he questi on. It woul d be unnecessary to "comence a full-bl own,
essentially separate hearing" on the issue of reduction of

bi I i ngual education differentials.

Nor is the Union correct in its assertion that had it
prevail ed on the original charge, the remedy necessarily would
have included restoration of the differentials. In the absence
of an allegation about the bilingual differentials in the charge
or conplaint and in the absence of evidence about themin the
record, there would have been no basis for a renedy to even
consi der the subject. ‘

Accordingly, 1 conclude that the proposed anendnent of the
charge and conplaint and the Union's request to contest the
reduction of bilingual teaching differentials rmust be denied as
untinmely. All other matters having been mﬁthdramm by the Union
no further proceedi ngs are necessary because there remains no
issue to litigate. Therefore, the remaining portion of unfair

practice charge LA-CE-3227, United Teachers - - Los Angeles v. Los

Angeles Unified School District, and its acconpanying conpl ai nt

are hereby DI SM SSED
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Right to Appeal

Pursuant to Public Enpl oynent Rel ations Board regul ations,
the Charging Party may obtain a review of this refusal to anmend
conpl ai nt and di sm ssal of the charge and conplaint by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified'of Express United States mail postmarked no |ater than
the | ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ations Board

1031 18th Street
Sacrament o, CA 95814

|f the Charging Party files a tinely appeal of the refusal
to anmend the conplaint and dism ssal, any other party may file
with the Board an original and five copies of a statenent in
opposition within twenty (20) cal endar days follow ng the date of
service of the appeal. (Cal. Code of Regs., tit. 8,
sec. 32635(b).)

Service

Al'l docunents authorized to be filed herein nmust also be
"served" upon all parties to the proceeding, and a "proof of
servi ce" nust acconpany each copy of a docunent served upon a

party or filed with the Board itself. (See Cal. Code of Regs.,
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tit. 8, sec. 32140 for the required contents and a sanple form)
The docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ension _of Tine

A request for an extension of time, in which to file a
docunment with the Board itself, nust be in witing and filed with
the Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.

The request must indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filed within the specified tine limts, the

dism ssal will become final when the tine limts have expired.

RONALD E. BLUBAUGH'
Adm ni strative Law Judge

Cct ober 5, 1993
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